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OPI NI ON
HAM LTON, Circuit Judge:

Eric Gadsby and his parents, Carol and John Gadsby, appeal the
district court's adverse judgnent agai nst them In their conplaint,
t he

Gadsbys allege that the Maryl and State Departnent of Education
(MSDE) violated the Individuals with Disabilities Education Act
(IDEA), 20 U. S.C. 88 1400-1485, and should be held Iiable for the
costs of Eric's private school placenent for the 1993-94 school
year.

Because the district court incorrectly held that the Gadsbys had no
potentially valid cause of action agai nst MSDE, we vacate its judg-
ment in favor of MSDE and remand for further proceedi ngs consi stent
with this opinion.

Because this appeal involves both | DEA and various State statutory
and admnistrative provisions, it is helpful to begin our
di scussi on

with an overvi ew of the rel evant code provisions before revi ew ng
t he

particular facts of this dispute.

A

| DEA, known originally as the Education of the Handi capped Act, 1

1 The title of the Act was changed from the "Education of the
Handi -

capped Act" to the "I ndividuals with Disabilities Educati on Act” in
1990.

Educati on of the Handi capped Act Amendnents of 1990, Pub. L. No.
101-476, 8§ 901(a)(1l), 104 Stat. 1103, 1141-42 (1991). Because
numrer ous

cases interpreting the Act were decided prior to 1990, they refer
to the

Educati on of the Handi capped Act. Since the Educati on of the Handi -
capped Act and | DEA are the same | egi sl ative act, however, we w ||
refer

only to | DEA, even when di scussing cases that interpreted the Act
bef ore



its title was changed by the 1990 anendnents.
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was enacted to ensure that all children with disabilities have
access

to a "free appropriate public education”™ to neet their unique
needs.

20 U.S.C. 8§ 1400(c). A "free appropriate public education" is
defined

as "special education and rel ated services" that (1) have been pro-
vi ded at public expense and under public supervision and direction;
(2) neet the standards of the state educational agency; (3) include
an

appropri ate preschool, el enentary, or secondary school educationin
the state involved; and (4) are provided in conformty with the
i ndi -

vi dual i zed education programrequired under 8§ 1414(a)(5). Id.

§ 1401(a)(18).

To effectuate this goal, Congress established a three-tiered
f undi ng,

adm ni stration, and inplenentation schene, under which the state

must submit a plan of conpliance to the Secretary of Education
whi ch

provi des federal |IDEA funds to the state. See 20 U S.C. 88 1412-
1414. The state is then responsi ble for adm ni stering the funds on
t he

state level, including the distribution of federal funds to | ocal

educa-

tion agencies (LEAs) and the i npl enentation of policies and proce-

dures to ensure that each LEA expends the funds in a manner

consi stent with the purpose and substantive provi sions of | DEA. See
id. 88 1413(a), 1414(b). In order to qualify for |DEA funds, each
LEA

nmust apply to the state educati on agency (SEA) and provi de certain
assurances of conpliance with IDEA. See id.8 1414(a). The LEA

t hen provi des services directly tochildrenw th disabilities using
t he

funds obtained fromthe SEA. See id.

A state wishing to receive funding under |DEA nmust have in effect
apolicy assuringall childrenwth disabilities afree appropriate
pub-

lic education and establish specific procedures to ensure
compl i ance

with IDEA by both state and | ocal education agencies. See id. §
1412.

More specifically, each state nust submt a state plan to the
Secretary

of Education setting forth, inter alia: (1) policies and procedures
for

ensuring that funds recei ved under | DEA are expended i n accor dance
withits provisions, seeid. § 1413(a)(1)-(2); (2) a description of
pr o-

grans and procedures for personnel devel opnent, see id.

8 1413(a)(3); (3) policies and procedures to provide for the



partici pa-
tion of children in private schools in prograns established under

| DEA and to provide special education services to children in
private

school s who are referred to the state for educati onal services, see
id.

§ 1413(a)(4); and (4) procedures for the annual evaluation of the
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ef fecti veness of state prograns under | DEA, see id. § 1413(a)(11).
O

particular inport to this litigation is IDEA's directive to the
states to

establish policies and procedures for devel opi ng and i npl enenti ng
i nt eragency agreenments between the SEA and other state and | ocal
agencies to define the financial responsibility of each agency for
t he

provi sion of a free appropriate public educationto eachchildwth

a
disability and to resolve interagency disputes. See id. 8§
1413(a) (13).

The LEA, on the other hand, nust apply to the state for funds
under | DEA. See 20 U.S.C. 8§ 1414(a). Section 1414(a) provides that
in its application, the LEA nust, anmong other things: (1) provide
assurances to the state that paynents will be used to pay costs
directly

attributable to progranms i npl enenting the provisions of | DEA see
id.

8§ 1414(a)(1); (2) maintain records and furnish information as may
be

necessary for the state to performits duties under |DEA see id.
8§ 1414(a)(3); and (3) provide assurances to the state that the LEA
wil |

establish or revise an individualized education programfor each
;FLLda di sability at the begi nning of each school year and revi ew
Lﬁivisions at least annually, see id. § 1414(a)(5). In the event
igzthgg no programfor a free appropriate public educationin place
or fails to maintain an existing program 8 1414(d)(1) provides a
Sggpheasure, ensuring the provision of a free appropriate public
cat on:

Whenever . . . a[n] [LEA] . . . is unable or unwilling to
establish and mai ntain prograns of free appropriate public
educati on which neet the requirenents established in sub-
section (a) . . . the [SEA] shall use the paynments which
woul d have been avail able to such [LEA] to provide special
education and rel ated services directly to handi capped chil -
dren residing in the area served by such [LEA]

1d. § 1414(d)(1).

Thus, | DEA del egates supervisory authority to the SEA, which is

responsi bl e for adm ni stering funds, setting up policies and proce-
dures to ensure | ocal conpliance with IDEA, and filling in for the
LEA by providing services directly to students in need where the
LEA is either unable or unwlling to establish and naintain



pr ogr ans
I n compliance with | DEA. The LEA, on the other hand, is responsible
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for the direct provision of services under |DEA, including the
devel -

oprment of an individualized education program (I1EP) for each dis-
abl ed student, the expenditure of I DEA funds to establish prograns
I n conpliance with | DEA, and the mai ntenance of records and the
supply of information to the SEA as needed to enable the SEA to
function effectively in its supervisory role under | DEA

Al though the SEA's role under IDEA is primarily supervisory,

§ 1412(6) places the ultimate responsibility for the provision of
a free

appropriate public education to each student on the SEA:

The State educational agency shall be responsible for assur-
ing that the requirenents of this subchapter are carried out
and that all educational prograns for handi capped chil dren
within the State, including all such prograns adm ni stered
by any other State or | ocal agency, will be under the general
supervi sion of the persons responsible for educational pro-
granms for handi capped children in the State educati onal
agency and shall neet education standards of the State edu-
cational agency. This paragraph shall not be construed to
limt the responsibility of agencies other than educati onal
agencies in a State from providing or paying for sonme or all
of the costs of a free appropriate public education to be pro-
vi ded handi capped children in the State.

20 U.S.C. §1412(6). Inaddition, the |l egislative history indicates
t hat

8§ 1412(6) was included in the statute to "assure a single |ine of
responsibility with regard to the education of handicapped
children.™

S. REP. NO 94-168, at 24 (1975). This report states further that
whil e

di fferent agencies may deliver services under | DEA, "t he
responsi bi | -

ity must remain in a central agency overseeing the education of
handi -

capped children, so that failure to deliver services or the
viol ation of

the rights of handi capped children is squarely the responsibility
of one

agency.” 1d.

In addition to its substantive provisions, |IDEA also contains a
g?gaensive set of procedural safeguards to ensure that the parents
gLardian of a handi capped child are notified of deci sions affecting
their child and have an opportunity to contest these deci sions. See
69S.C. § 1415. Under the procedural provisions of |DEA any SEA






or LEA which receives assistance under |DEA nust establish and
mai nt ai n such procedural safeguards. See id.§ 1415(a). These safe-
guards i nclude the right of parents to exam ne all rel evant records
with regard to the education of their «child, see id. 8§
1415(b) (1) (A); the

ri ght to obtain an i ndependent educati onal eval uati on of the child,
see

id.; witten prior notice to the parents whenever an agency
proposes

or refuses toinitiate or change the identification, evaluation, or
educa-

tional placenent of the child or the provision of a free
appropriate

public education to the child, see id. 8 1415(b)(1)(C); and the
oppor -

tunity to present conplaints with respect to the provision of a
free

appropriate public educationtothe child, seeid. 8§ 1415(b)(1)(E)
Once a conplaint is received under 8 1415(b)(1), the parents have
a

right to an inpartial due process hearing conducted by either the
SEA

or the LEA. See id. 8 1415(b)(2). If this hearing is conducted by
t he

LEA, any party aggri eved by the findi ngs and deci si on may appeal to
t he SEA whi ch nust conduct an inpartial review of the hearing and
make an i ndependent decision. See id. 8§ 1415(c). In addition, at
ei t her

of these hearings, the parties have the right to be acconpani ed by
counsel, the right to present evidence, the right to a transcript
of the

hearing, and the right to witten findings of fact and deci si ons.
See id.

8§ 1415(d). Finally, any party aggrieved by the decision of the SEA
foll om ng a hearing under either 8 1415(b)(2) or 8§ 1415(c) may file
aconplaint inaUnited States district court, and the court "shall
gr ant

such relief as the court determnes is appropriate.” See id. 8§
1415(e).

The State of Maryland has enacted several statutory and adm nis-
trative code provisions concerning the provision of educational
ser -

vices tochildrenwith disabilitieswithinthe State. Section 8-409
of

t he Maryl and Code for Education provides, for exanple, that "[a]
child who needs speci al educational services that are not provided
in

a public county, regional, or State program shall be placed in an
appropriate nonpublic educational program that offers these
services."

MD. CODE ANN., EDUC. 8§ 8-409(a)(1l) (1996). Section 8-409 states
fur-



ther that the costs of a private educational programshall be paid
in

accordance wi th the provisions of § 8-417.2(d) or 8§ 8-417.3(d), as
appropriate. 1d. 8 8-409(b). However, 8 8-409(c)(1) qualifies the
avai lability of funds for private educational services by stating
t hat

paynment or rei nbursenent for a private programmy not be provided
unl ess MSDE approves: (1) the private program (2) the placenent of
the child in the program (3) the cost of the program and (4) the

6



anount of paynent or reinbursenment. 1d.8 8-409(c)(1); see also M.
REGS. CODE tit. 13A, 8 05.01.12(D)(1) (1996). MSDE approval is not
requi red, however, if the LEA approves of the placenent and pays
t he

cost of the private placenent without a contri bution fromMSDE. MD.
CODE ANN., EDUC. 8§ 8-409(c)(2).

In addition to the approval requirenents noted above, an LEA
seeking funds for an out-of-state private placenent nust showt hat
t he

out-of-state placenent is closer in distance to the child s hone
t han

an alternative in-state placenent and that an equal ly appropriate
i ndi -

vidualized in-state programis not available for the child for the
aver -

age cost of appropriate out-of-state prograns. MD. ANN. CCDE art.
49D, 8 20.1 (Supp. 1996). Additionally, requests for an
out-of-state

private placement nust first be referred to the Local Coordinating
Council (LCC), a local interagency conmttee responsible for the
coordi nation of services to children. See id. 8§ 19 (LCC nust
accept

pl acenent referral s and deci de what type of placenent i s needed for
achild with disabilities). If the LCC recomrends an out-of-state
pri -

vate placenent for a child, final State funding approval 1is
aut hori zed

by the State Coordinating Council (SCC), an interagency commttee
representing State agencies serving children. See id. 8 16. |If
f undi ng

for a private out-of-state placenent is approved by the State, the
por -

tion which the LEA and SEA nmust contri bute, respectively, is deter-
m ned by Maryl and Code 8§ 8-417.3. See MD. CODE ANN., EDUC. § 8-
417. 3.

Simlar to IDEA, Title 13A of the Code of Maryl and Regul ati ons

al so contains procedural safeguards to ensure notice and an
opport u-

nity for parents of a child wwth a disability to appeal deci sions
af f ect -

ing the child s educati onal program Section 05.01. 13 provi des t hat
parents shall be provided prior witten notice of a decision to
propose

or refuse to initiate or change the educational placenent of a
st udent

and that the notice shall give a full explanation of all procedural
saf e-

guards avail abl e to parents under | DEA. See MD. REGS. CODEtit. 13A,
88 05.01.13(B), (©. In addition, 8 05.01.14 provides for a | ocal
due

process hearing concerni ng t he educati onal pl acenent of any student



or the provision of a free appropriate public education to the
st udent

and establishes hearing procedures to ensure the effective
partici pa-

tion of the child' s parents. See id. 8§ 05.01.14. Finally, 8§
05. 01. 15 pro-



vides for an opportunity to appeal to the State Hearing Review
Boar d
where | ocal procedures have been exhausted. See id. § 05.01.15.

B.

Eri c Gadsby, a seventeen-year-old with |earning disabilities, is a
resident of the City of Baltinore. Although Eric attended a private
day school through the eighth grade, in May 1993, Eric and his par-
ents requested that the Baltinore City Public Schools (BCPS) eval u-
ate Eric for special education services. By the beginning of the
1993-

94 school year, however, BCPS had fail ed to devel op an i ndi vi dual -
i zed education program (I EP) for Eric, as required by | DEA see 20
U S C 881401(a)(18)(D), 1414(a)(5), and t he Gadsbys enrolled Eric
in the Forman School, a private residential school in Connecticut.

BCPS devel oped its first IEP for Eric on October 13, 1993. Under
the | EP proposed by BCPS, Eric would attend regul ar public school
cl asses for twenty hours a week and receive ten hours of special
edu-

cation services a week.

I n Novenber 1993, the Gadsbys chall enged t he proposed | EP and
requested a | ocal due process hearing. See MD. REGS. CODEtit. 13A,
8 05.01.14(A). The heari ng was subsequently schedul ed for February
24, 1994.

Prior to the hearing, the Gadsbys and BCPS agreed to settle their
di spute. Under the terns of their settlenent, BCPS agreed to pay
t he

portion of Eric's tuition at the Forman School that the LEA is
required to pay under Maryl and's Education Code§ 8-417.3, and the
Gadsbys agreed not to proceed with the | ocal due process hearing.
See

MD. CODE ANN., EDUC. 8§ 8-417.3. BCPS al so agreedto apply to

VMSDE for "its approval and contribution for the remainder of the
tuition.” (J.A 60). Finally, BCPS agreed to"stay neutral" if there
was

a di sput e between the Gadsbys and MSDE or either of the coordinat-
ing councils. Id. At notinme prior to the hearing request or during
t he

course of settlenment negotiations was MSDE made aware of the
Gadsbys' situation.

On April 19, 1994, BCPS submitted Eric's application for State
funding to MSDE. MSDE officials determ ned that the BCPS applica-
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tion contained serious deficiencies preventing its consideration.
Therefore, on May 9, 1994, MSDE returned the application wthout
decision, giving two specific reasons: (1) the State statute
provi di ng

for rei nbursenent of private tuition by MSDE di d not apply because
a settlement had been reached between BCPS and the Gadsbys con-
cerning the financial responsibility of each party for Eric's
For man

School placenent; and (2) prior approval by both the LCC and the
SCC was required for all out-of-state residential placenents, see
VD.

ANN. CODE art. 49D, 88 16, 19 (1994) (setting up procedure whereby
LCC accepts referrals for residential placenents for childrenwth
di s-

abilities fromlocal agencies and recomrends placenent to SCC
which in turn reviews recomendation). MSDE specifically referred
BCPS to a May 1992 directive from Nancy Grasm ck, State Superin-
tendent of Schools, in which Ms. Grasm ck stated that MSDE woul d
not accept applications for approval of placenents in unapproved
pr o-

granms. Instead, according to MSDE s letter to BCPS, an LEA that
enters into an agreenment concerning the placenent of a child in an
unapproved programmy have to bear the full cost of such a pl ace-
ment. In its letter to BCPS explaining its position, MSDE stated
t hat

ei ther BCPS should subnmit its application for approval of Eric's
out -

of -state residential placenent tothe LCC, as required for approval
of

an out-of-state residential placenent, see MD. ANN. CODE art. 49D,
§ 19 (1994) (LCC w Il accept referrals for the residential
pl acenment

of children with disabilities from |local school board), or the
parents

could take the matter to a local | evel hearing, see MD. REGS. CCDE,
tit.

13A, § 05.01. 14.

VMSDE did not send a copy of the May 9 letter to the Gadsbys or
otherwi se notify the Gadsbys of its refusal to consider BCPS s
appli -

cation on behalf of Eric. However, on May 23, 1994, counsel for
BCPS sent a copy of the letter to the Gadsbys' counsel.

Following the return of its application from MSDE, BCPS submt-
ted its application to the LCC. On June 17, 1994, the LCC held a
nmeeting to consider the application. Al though the Gadsbys had been
i nfornmed of the neeting and invited to attend, they did not attend.
The

LCCrejected the application, findingthat based on BCPS' s descri p-
tion of Eric's needs, he did not need the | evel of care provided by
a

residential treatnent center and, therefore, was not eligible for



a resi-
dential pl acenent.



On Septenber 26, 1994, the Gadsbys filed an adm nistrative appea
under | DEA, challenging MSDE s return of BCPS's tuition reim
bursenment application. See 20 U . S.C. 8§ 1415(c); MD. REGS. CODE

8§ 05.01.15(A). A three-nmenber Maryland State Departnment of Edu-
cation Hearing Revi ew Board (Board) convened to consi der the Gads-
bys' appeal. See id. 8§ 05.01.14. Because MSDE argued that the

di spute was not ripe for a State hearing and that it was not a
pr oper

party to the appeal, the Board first held a pre-hearing conference

on
Cct ober 13, 1994.

At the pre-hearing conference, MSDE argued that because BCPS' s
application on behalf of Eric had not been t hrough t he appropriate
I ntra-agency review process before being submtted to MSDE, it
refused to consider the application but had not rejected the
applica-

tion. Because the application had not been deni ed, MSDE argued t hat
the di spute was not ripe for a State hearing. The Gadsbys, however,
argued that MSDE s refusal to consider Eric's application was
t ant a-

nount to a denial, giving the Board jurisdiction.

In addition to its argunment that the dispute was not ripe for a
Boar d

hearing, MSDE al so argued that it was not a proper party to the
appeal for two reasons. First, MSDE argued that it was not a party
to

the di spute because it had nade no final decision with respect to
BCPS s application on behalf of Eric. Second, MSDE argued that it
was not a party to the February 1994 settl enment agreenent between
BCPS and the Gadsbys and, therefore, it was not obligated to
contrib-

ute to Eric's Forman tuition or to even rule on Eric's application
because the application was not properly before it.

The Board concl uded that because BCPS had settled its dispute
with the Gadsbys, it was not a proper party to the appeal. The
Boar d

rul ed, however, that MSDE's May 9 letter to BCPS returning its
application on behalf of Eric constituted a denial of that
appl i cati on.

Specifically, the Board relied on MSDE s unequi vocal statenent in
its

| etter that prior approval of an out-of-state residential placenent
was

requi red by both the LCC and the SCC before MSDE coul d approve

a funding request. In addition, the Board noted MSDE' s reference to
Ms. Grasmick's May 1992 directive, in which she stated:

[ S]hould LEA officials enter into any agreenent, formal or
otherwise, with a parent or parent's counsel concerning the
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pl acenment of a student in an unapproved programor in a

pl acenment that does not conformto [requisite state proce-
dures], that LEA may not rely on MSDE for any share of the
fundi ng . :

(J.A 67-68). Because the Gadsbhys nade a unil ateral placenent of
Eric at the Forman School, a private, out-of-state placenent that
had

not been approved by MSDE, the Board found that MSDE s letter to
BCPS had effectively denied Eric's application

Fol | owi ng the pre-hearing conference, a hearing before the Board
was schedul ed for Novenmber 7, 1994. On Cctober 31, 1994, the par-
ties submtted the follow ng stipulated facts:

(1) Eric Gadsby was placed at the Forman School unil ater-
ally by his parents in Septenber 1993.

(2) After the Gadsbys requested that Eric be screened by
BCPS in May 1993, BCPS committed serious proce-

dural violations in its developnment of Eric's individu-

al i zed education program (1 EP), which deprived Eric

of any public educational opportunities for the 1993-94

school year.

(3) Until BCPS submtted an application for State funding
of Eric's 1993-94 Forman School placenent in April

1994, the Maryland State Departnent of Education

(MSDE) had never been infornmed of any issue con-

cerning Eric's educational program nor had MSDE

been consulted as to the terns of the settl enent agree-
ment reached by BCPS and the Gadsbys in February

1994.

(4) BCPS failed to neet State statutory conditions for
obtaining State funding of Eric's out-of-state residen-
tial placenent in submtting the funding application to
MBDE in April 1994.

(5) Eric received educational benefits at the Fornman
School during the 1993-94 school year.
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(6) The Forman School is not approved for State speci al
education funding and has not been found by MSDE

to neet State and federal special education standards

or otherw se provide an appropriate education to stu-
dents with disabilities, as defined by federal and State
speci al education statutes and regul ations.

These facts were read into the record at the Board hearing held on
Novenber 7, 1994. 2

The Board issued its decision on January 6, 1995. The first issue
it consi dered was whet her | DEA applied to the dispute. At the hear-
ing, MSDE first argued that |IDEA did not apply to the dispute
because the dispute was between an LEA and an SEA regarding the
SEA's decision to fund or not to fund a particular out-of-state
pl ace-

ment. According to MSDE, |DEA does not require an SEAto reim
burse an LEA for a private school placenent, and, therefore, |DEA
shoul d not even apply. The Board concl uded that | DEA applied to the
di spute, however, because, ultimtely, the dispute concerned the
deprivation of a public educational opportunity for Eric and the
f und-

I ng of that education, matters clearly enconpassed by | DEA.

Havi ng determ ned that the provisions of |IDEA applied to the dis-
pute, the Board next considered whether MSDE had conplied with
the statutory notice requirenents under |DEA when it returned
BCPS s application concerning rei nbursenent for Eric's private
school tuition. See 20 U.S.C. 8 1415(b)(1)(C) (requiring witten

prior
notice to parents or guardian of child with disability when agency
proposes to change, or refuses to change, identification

eval uation, or
educational placenment of child or provision of free appropriate

public
education); see also 34 CF.R 88 300.504, 300.505 (1994)
(detailing

| DEA notice requirenents). The Gadsbys argued that MSDE had
failed to conply with IDEA's notice requirenent when it returned
BCPS' s application on behal f of Eric w thout providing any notice
of

its decision to the Gadsbys. The Board found that at the tinme that
VSDE returned BCPS s application on behalf of Eric, it had suffi-
cient information upon which to base its refusal to consider the

appli -

2 Because the parties stipulated to the material facts of their
di spute, no
ot her evidence was taken at the Novenber 7 hearing.
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cation and to provide the Gadsbys with an expl anation supporting
its

action. Because MSDE had failed to give the Gadsbys any notice of
t he denial, the Board concluded that MSDE had viol ated the notice
provi sions of |DEA. The Board found that MSDE s procedural viola-
tions effectively denied Eric a free appropriate public education
under

| DEA and, t herefore, MSDE was responsible for its portion of Eric's
private school placenent. See 20 U.S.C. 8§ 1412(1) (requiring state
to

have policy in effect assuring all children with disabilities the
ri ght of

a free appropriate public education); NMD. CODE ANN., EDUC. 8§
8-417.3

(1996) (establishing fornmula for determning State and county
shares

of cost of educating children with disabilities).

On March 29, 1995, the Gadsbys filed suit against Walter G

Anmpr ey, Superintendent of BCPS; Nancy S. Gasnmi ck, MSDE Super-

I ntendent; and MSDE in the United States District Court for the
D s-

trict of Maryland, seeking to enforce the Board s decision. On
Apr i

21, 1995, Anprey filed a notion to dism ss, asserting that BCPS had
fulfilled its obligations under the settl enent agreenent and t hat
It was

not a party to the proceeding before the Board. On April 24, 1995,
MSDE and Grasmick filed an answer and counterclaim seeking to
reverse the Board's decision and di sm ssal of the conplaint.

On August 2, 1995, the district court entered its opinion and order
granting Anprey's notion to dism ss and reversing and vacati ng t he
Board' s decision. The district court stated that because there was
no

di spute as to any material fact regarding either the conplaint or
t he

counterclaim it would resolve Anprey's notion to dismss, as well
as the nerits of the dispute.

The district court first recognized that, under |DEA, BCPS was
obligated to provide Eric with a free appropri ate public educati on.
The district court noted that under IDEA, if parents and the LEA
di s-

agree about the services a child needs, there is an el aborate set
of

adm ni strative and judicial review procedures which exist under
f ed-

eral and State law. Inthis case, the district court noted that the
Gads-

bys and BCPS deci ded not to pursue this review process, but rather
they resolved their dispute privately. The district court found
t hat



because the Gadsbys settled wth BCPS, MSDE was never given the
opportunity to eval uate whether Eric was entitled to a residenti al
pl acenment under | DEA. Therefore, MSDE s decision to return the
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application to BCPS did not relate to whether Eric was entitled to
a

residential placement under |IDEA, but rather related only to
whet her

BCPS coul d receive a State subsidy for the placenent. According to
the district court, MSDE s refusal to consider Eric's initial

application

was nerely its insistence that BCPS, |ike other LEAs, foll owstatu-

torily required procedures when asking for State rei nbursenent for

resi dential placenments. The district court concluded the MSDE did
not need to inform the Gadsbys of its decision. Therefore, the
district

court held that the Board was erroneous as a matter of | aw and t hat

Eric and his parents had no valid cause of action against any
def en-

dant. The district court then granted defendant Anprey's notion to
di sm ss and vacated the Board' s deci sion.

On August 14, 1995, the Gadsbys filed a notion to alter or anend
the district court's order pursuant to Federal Rule of G vil
Procedure

59(e). In their notion, the Gadsbys argued, inter alia, that the
di strict

court did not address their facial challenge to Maryl and' s process
for

approvi ng residential placenents for children with disabilities.

On February 6, 1996, the district court entered a second opinion
and order denying the Gadsbys' notion to alter or anend its
previ ous

order. The district court stated that in their notion the Gadsbys
nerely reargued matters previously litigated. Wth regard to the
Gads-

bys' facial challenge to Maryland's procedural mechani sm for
approving residential placenents, the district court stated that
whi | e

not explicitly addressed in its previous order, this argunent was
implicitly rejected. The district court noted that it found inits
previ -

ous order that MSDE s decision related only to whether BCPS coul d
receive a subsidy fromMSDE, not to whether Eric was entitled to a
resi dential placenment under |DEA, and concl uded, therefore, that

| DEA' s procedural requirenents did not apply to MSDE' s refusal to
consider Eric's application. According to the district court, it
fol |l ows

fromthis conclusion that | DEA does not apply to Maryl and' s proce-
dure for evaluating LEA applications for discretionary State subsi -
dies. Because it had inplicitly rejected the Gadsbys' facial
chal | enge

to Maryland' s process for approving residential placenents inits
pre-

vious order, the district court denied their notion to alter its
previ ous



order on this basis.

Al so on February 6, 1996, the district court entered its judgnent
agai nst the Gadsbys, reversing and vacating the Board's decision
and
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dism ssing all of the Gadsbys' clains with prejudice. The Gadsbys
noted a tinely appeal.

On appeal, the Gadsbys argue that they are entitled to reinburse-
ment for the remainder of Eric's Forman School tuition from MSDE
because: (1) the State of Maryland failed to provide Eric a free
appr o-

priate public education as required by | DEA; and (2) MSDE vi ol at ed
| DEA's notice provisions when it denied rei nbursenment for Eric's
Forman School tuition without notice to the Gadsbys, thereby
vi ol at -

ing Eric's right to a free appropriate public education. After
setting

forth the appropriate standard of review, we address each ar gunment
in turn.

A

The district court in this case granted defendant Walter G
Amprey's notion to dism ss, ostensibly pursuant to Federal Rul e of
Civil Procedure 12(b)(6), and rendered judgnent in favor of all
def en-

dants based on the parties' stipulated facts. At the tinme that it
ent ered

Its opinion and order dism ssing the Gadsbys' clains agai nst al
def endants, only defendant Anprey had filed a notion to dism ss.
Al |

parties had briefed the nerits of their respective positions,
however,

and, as stated above, the district court relied on the facts as
stipul at ed

for the Board hearing in resolving the dispute. Because the
di strict

court considered matters outside of the pleadings, we shall treat
Its

deci sion as one to grant summary judgnent, rather than as one to
di s-

m ss the conpl ai nt under Federal Rule of G vil Procedure 12(b)(6).3
See FED. R ClV. P. 12(b) (where matters outside the pl eadi ngs are
presented to court on a nmotion to dismss and the court does not
exclude those matters, the notion shall be treated as one for
sumary

judgnment); Davis v. Featherstone, 97 F. 3d 734, 735 (4th Cr. 1996)
(treating notion to dismss as notion for sumrary judgnent where
district court considered matters outside of pleadings).

3 On appeal, neither party clains that the district court erred
when it

consi dered matters outside of the pl eadi ngs, nor does either party
ar gue

that it did not have the opportunity to present its case fully



before the dis-
trict court entered its judgnent.
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Whether a party is entitled to summary judgnent is a matter of | aw
whi ch we review de novo. Higgins v. E. 1. DuPont de Nempurs & Co. ,
863 F. 2d 1162, 1167 (4th Cr. 1988). Summary judgnent i s appropri-

ate when the pl eadi ngs, depositions, answers to interrogatories,

and

adm ssions on file, together withthe affidavits, if any, showt hat

t here

IS no genuine issue as to any material fact and that the noving
party

Is entitled to judgnent as a matter of law. FED. R CIV. P. 56(c).

B.
As set forth above, |IDEA requires states to provide a free
appropri -

ate public educationto all of its children with disabilities. See
20

U S C 8§ 1412(1). Central to the provision of a free appropriate
public

education is the devel opnment of an | EP by the LEA for each child
with a disability within its jurisdiction. See id. § 1401(18)
(defining

"free appropriate public education" as special education and
rel ated

services provided in conformty with | EP); School Conm v. Depart -
ment of Educ., 471 U S. 359, 368 (1985) (describing |IEP as "nodus
operandi " of | DEA).

There is no dispute in this case that the LEAfailed to devel op an
|EP for Eric Gadsby prior to the beginning of the 1993-94 school

year, thus violating | DEA. See 20 U. S. C. § 1414(a)(5) (requiring LEA
to ensure that |EP will be devel oped or revised for each child at
t he

begi nning of each school year). The dispute, rather, revolves
ar ound

the remedy for the violation

1.

| DEA provides a civil cause of action for parents who di sagree

wi th a deci sion rendered by an SEA and specifically authorizes the
district court to "grant such relief as the court determnes is
appropri -

ate." 20 U.S.C. 8§ 1415(e). The statute does not explicitly state,
t here-

fore, what renedi es are avail able to parents whose children have
been

denied a free appropriate public education, nor does the statute
spec-

ify what entity shall be responsible for actually renedying the
vi ol a-

tion.



In Burlington, the Suprenme Court held that a district court's

aut hor -
ity to "grant such relief as the court determ nes is appropriate,”

see 20
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US C 8§ 1415(e), enconpasses the authority to order school
aut hori -

ties "to reinburse parents for their expenditures on private
speci al

education for achildif the court ultimtely determ nes that such
pl acenent, rather than a proposed | EP, i s proper under the [ DEA]."
Burlington, 471 U.S. at 369. The Court found that the statutory
| an-

guage contained in 8§ 1415(e) confers broad discretion on the
district

court and noted that | DEA contenpl ates the possibility that achild
woul d be placed in a private school at public expense where a
regul ar

public school could not neet his or her needs. Id. at 370. The
Court

additionally noted that parents who di sagree with a proposed | EP
prior to the beginning of a school year nust either go along with
t he

|EP to the detrinment of their child if the placenent is, in fact,
I nappr o-

priate or pay for what they consider to be the appropriate
pl acenent .

d. The Court reasoned that to deny such parents rei nbursenent of
the costs of that private education where it is subsequently
det er m ned

that the proposed |EP was inappropriate would mean that "the
child's

right to afree appropriate public education, the parents' right to
par -

ticipate fully in developing a proper IEP, and all of the
procedura

saf eguards [were] less than conplete.” 1d. Therefore, the Court
con-

cluded that retroactive rei nbursenment of private pl acenent costsis
an
avai l abl e remedy under |DEA. |d.

The Suprene Court again addressed the availability of this renmedy
I n Fl orence County Sch. Dist. Four v. Carter, 510 U.S. 7 (1993). In
Carter, the Court held that where the local school district's
pr oposed

|EP is inappropriate and parents have unilaterally placed their
child

in a private placenent, the private school's failure to provide a
"free

appropriate public education"” as defined in § 1401(a)(18) does not
preclude a court fromneverthel ess ordering the school district to
rei mburse the parents for the costs of the private education. See
1 d. at

13-14. The Court noted that 8 1401(a)(18) requires that the
educati on

be provided at public expense and under public supervision and
direc-




tion and that an | EP be designed by a representative of the LEA
See

id. at 13; 20 U S C 88 1401(a)(18)(A), 1401(a)(18)(D

1401(a) (20).

Since these requirenents cannot be net by a private school, the
Court

concl uded that toread 8 1401(a)(18) as applying to parental place-
ments "would effectively elimnate the right of wunilatera
wi t hdr awal

recogni zed in Burlington." Carter, 510 U S. at 13. This result,
con-

cluded the Court, would defeat the statutory purpose of ensuring
t hat
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children with disabilities receive an education that is both
appropri ate
and free. See id.

The Carter Court also held that a private school's failure to neet
state educati on standards does not necessarily bar equitable reim

bursenment ordered by a district court. |1d. at 14. In Carter, the
school

district argued that reinbursenent was not proper because the
private

programto which the parents sent the child had not been approved
by

the state. See id. The Court held, however, that the parents’
failure to

sel ect a program known to be approved by the state in favor of a
pr o-

gram that had not been approved is not itself a bar to
court-ordered

rei mbursenment. See id.

Finally, the Carter Court rejected the school district's argunent
that perm tting reinbursenent for parents places an unreasonabl e
bur -

den on financially strapped LEAs:

There is no doubt that Congress has inposed a significant
financi al burden on States and school districts that partici-
pate in I DEA. Yet public educational authorities who want
to avoid reinbursing parents for the private education of a
di sabl ed child can do one of two things: give the child a free
appropriate public educationin a public setting, or placethe
childin an appropriate private setting of the State's choi ce.
This is IDEA' s mandate, and school officials who conform

to it need not worry about reinbursenent claimns.

Carter, 510 U S at 15.

These deci sions nmake clear that the renedy ordered by the Board
inthis case--rei nbursenent of Eric's private school tuition--is an
appropriate remedy under |DEA where the LEA fails to devel op an
appropriate | EP by the begi nning of the school year. The Gadsbys
assert, however, not only that they are entitled to rei nbursenment
for

t he costs of Eric's Forman School tuition, but al sothat MSDE4 nust
pay the portion of the rei mbursenent funds that the LEA di d not pay

4 Although the Gadsbys filed suit against three defendants, both
parties

routinely refer only to MSDEin their briefs. Therefore, throughout
this

opinion we wll refer only to MSDE
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pursuant to their settlenment. The Gadsbys assert, first, that MSDE
IS

ultimately responsible under IDEA for the provision of a free
appr o-

priate public education to all students with disabilities in the
St at e of

Maryl and. Second, the Gadsbys assert that under State | aw MSDE is
required to contribute a portion of the reinbursenent costs. See
VD.

CODE ANN., EDUC. § 8-417. 3.

MSDE responds, however, that its duty to contribute to the reim
bursenment of a student's private school tuition depends on the
LEA' s

conpliance with State | aw. MSDE ar gues t hat because t he application
for reinbursenent canme fromthe LEA and the LEA failed to conply
with MSDE requirenents, it had no obligation to grant the LEA s
application for rei nbursenent on Eric's behal f. See MD. CODE ANN.
EDUC. 8 8-409(c) (1) (funds for private educati onal services are not
avail abl e from MSDE unl ess MSDE approves private program and
costs); MD. ANN. CCDE art. 49D, 88 16, 19 (Supp. 1996) (setting
forth

procedures for approval of out-of-state private special education
pl acenments). According to MSDE, because the LEA viol ated | DEA
Inthis case, the parents nust assert their claimfor rei nbursenent
agai nst the LEA, not the SEA. Thus, MSDE argues that where the
parents have settled with the LEA, they cannot turn to the SEA for
the remai nder of the tuition.

The first issue in this case, then, is whether the Gadsbys my
assert

a cause of action against MSDE for rei nmbursenent of the cost of
Eric's tuition at the Forman School based on BCPS s failure to
devel op an appropriate |EP for Eric, where: (1) BCPS s application
on behalf of Eric failed to conply with State | aw requirenents for
t he

approval of an out-of-state private placenent; and (2) the Gadsbys
have already settled with the LEA, i.e., BCPS, for a portion of
t hese

costs and rel eased BCPS fromany further liability. In resolving
this

i ssue, our first task is to determ ne whether an SEA may ever be
hel d

liable for the failure to provide a free appropriate public
education to

achildwthadisability withinits jurisdiction. If we determ ne
t hat

an SEA may be hel d | i able, our next task is to determ ne the i npact
of Maryland's | aws and regul ati ons on an MSDE' s potential liability
--that is, whether MSDE may avoid liability for rei mbursenent costs
ot herw se appropriate under Burlington and Carter by arguing that
BCPS failed to conmply with Maryland's | aws and regul ati ons est ab-
lished to conply wwth IDEA. Finally, as between the LEA and the
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SEA, we nust deci de under what circunstances an SEA nay be held
|iable for the reinbursement costs of a child s private school
tuition,

where the parents or guardians of the child are entitled to
r ei mbur se-

ment under Burlington and Carter.

2.

The first question we nust address to resolve the issue of MSDE' s
liability for the failure to develop an IEP for Eric i s whether an
SEA

may ever be held |liable where thereis a failure to provide a free
appropriate public education to a particular child within its
jurisdic-

tion. Because this questionis one of statutory interpretation, we
wil |

begi n our analysis by review ng sone of the well-settled rul es of
st at -

utory interpretation.

When interpreting a statute, "[wle begin . . . by examning the
st at -

utory |anguage."” United States v. Mirphy, 35 F.3d 143, 145 (4th
G

r.
1994). If the statutory |anguage is unanmbiguous and within the
consti -

tutional authority of the legislature that enacted it, " the sole
function
of the courts is to enforce it according to its terns.'" 1d.
(quoti ng

Cam netti v. United States, 242 U. S. 470, 485 (1917)).

Wien statutory | anguage is anbi guous or does not directly answer
the question presented, however, we |ook "to sonme ot her source of
| egislative intent." United States v. Southern Managenent Corp.
955

F.2d 914, 920 (4th Gir. 1992). As the Suprenme Court has stated, "we
begin. . . in any exercise of statutory construction with the text
of the

provi sion in question, and nove on, as need be, to the structure
and

purpose of the Act in which it occurs.” New York State Conference

of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 115 S. C.
1671, 1677 (1995); see also O Connell v. Shalala, 79 F.3d 170, 176
(1st Gr. 1996) ("[A] court engaged in the task of statutory
I nt erpreta-

tion nust exam ne the statute as a whole, giving due weight to
desi gn,

structure, and purpose as well as to aggregate | anguage."); Spencer
V.

Brown, 17 F.3d 368, 372 (Fed. Cir. 1994) (when interpreting a
st at ut e,




"we ook not only to the relevant statutory |anguage, but to the
g?_S{ ﬁre] statute as a whole and to its object and policy"); Andrews
\L/J:]I—\I(/Erchant (In re Merchant), 958 F.2d 738, 739 (6th Cir. 1992)
((as-(lz-grtai n the Congressional intent we review the | anguage of the
3E gi-toget her with the design and policy underlying the overall
st at u-
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tory schene."). Were statutory | anguage i s anbi guous, we may al so
| ook to |l egislative history for guidance as to | egislative intent.
See

Sout hern Managenent Corp., 955 F.2d at 920-921. U timately,

"[s]tatutory construction "is a holistic endeavor,’'. . . and, at a
m ni -
mum nust account for a statute's full text, |anguage as well as
punc-

tuation, structure, and subject matter."” United States Nat'l|l Bank
of Or.

v. Independent Ins. Agents of Am, Inc., 508 U S. 439, 455 (1993)
(citation omtted).

3.

In answering the first question, whether an SEA may be held
responsi ble for the failure to provide a particular child with a
free

appropriate public education, "[w] e begin, as we nust, by exam ni ng
the statutory |anguage."” Mirphy, 35 F.3d at 145. As noted above,
| DEA's renedi al provisions do not explicitly state what
gover nient al

entity shall be responsible for renmedying a particular violation.
I nstead, 8§ 1415(e) gives the district court broad authority to
"grant

such relief as the court determnes is appropriate.” 20 U. S C

8§ 1415(e); see also Burlington, 471 U.S. at 369 (recogni zing that
this

| anguage confers "broad discretion” on district court). However,
8§ 1412(6) states that "[t]he State educational agency shall be
responsi -

ble for assuring that the requirenents of this subchapter are
carried

out." 20 U. S.C. 8§ 1412(6). This | anguage suggests that, ultimtely,
it

is the SEA's responsibility to ensure that each child withinits
juris-

dictionis provided a free appropriate public education. Therefore,
it

seens clear that an SEA may be held responsible if it fails to
conmpl y

with its duty to assure that |IDEA's substantive requirenments are
I mpl enent ed.

This conclusion is further supported by § 1414(d)(1), which pro-
vi des that where an LEA is either unable or unwilling to establish
and

mai ntain prograns for the provision of a free appropriate public
edu-

cation, "the [SEA] shall use the paynents which woul d have been
avai |l abl e to such [LEA] to provide special education and rel ated
ser -

vices directly to handi capped children residing in the area served



by

such [LEA]." 20 U.S.C. 8§ 1414(d)(1). Under this provision, once an
LEA is either unable or unwlling to establish and maintain
pr ogr amns

In conpliance with IDEA, the SEA is responsible for directly
provi d-

Ing the services to disabled children in the area. See Todd D. v.
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Andrews, 933 F.2d 1576, 1583 (11th G r. 1991) (holding that SEA

must take responsibility for providing free appropriate public
educa-

tion where di sabled student is better served by regional or state
facil -

ity than |l ocal one); Kruelle v. New Castle County Sch. Dist., 642
F.2d

687, 696-98 (3d Cir. 1981) (upholding district court's order
requiring

SEAto provide student with full-tine residential programwhere LEA
failed to provide adequate program. It follows, therefore, that
t he

SEA in such a case could be held liable if it fails to provide
t hose ser-

Vi ces.

Qur conclusion that an SEA may be held |iable under | DEA where
the state fails to provide a free appropriate public education to
achild

with a disability is buttressed by the legislative history of §
1412(6).

This legislative history indicates that § 1412(6) was included in
t he

statute to "assure a single line of responsibility with regard to
t he edu-

cation of handi capped children.” S. REP. NO 94-168, at 24 (1975).
Therefore, we hold that the SEAis ultimtely responsible for the
pr o-

vision of a free appropriate public education to all of its
students and

may be held liable for the state's failure to assure conpliance
with

| DEA.

4.

Having held that an SEA may be held |iable under IDEA for the
failure to provide a free appropriate public education, the next
ques-

tion we nust address i s whether MSDE may avoid liability for reim
bursenment costs otherw se appropriate under Burlington and Carter
on the basis that BCPS failed to conply with Maryland State | aws
and

regul ati ons enacted in conpliance with IDEA. In particul ar, MSDE
objects to BCPS' s failure to obtain approval for Eric's placenent
fromeither the LCC or the SCC before applying to MSDE for reim
bursenment of Eric's Forman School tuition. See MD. CODE ANN.,
EDUC. 8-409(c)(1); MD. ANN. CODE art. 49D 8§ 16, 19.

As noted above, 8 1413 of |IDEA requires SEAs to establish poli-
cies and procedures for the adm nistration of funds to LEAs and to
ensure that those funds are expended i n accordance wi th | DEA s pro-
visions. See 20 U S. C. 88 1413(a)(1), 1413(a)(2). In addition,



8§ 1413(a)(13) specifically directs SEAs to establish policies and
pr o-
cedures for devel oping and i npl enenting interagency agreenents
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bet ween the SEA and other state and | ocal agencies to define the
financial responsibility of each agency and to resol ve i nt eragency
di s-

putes. See id. 8§ 1413(a)(13).

The State of Maryland, then, is not only permtted to regul ate

| DEA funds in such a way as to ensure that they are expended in
com

pliance with | DEA, but they are required to do so. 5 The question
her e,

however, is whether MSDE may avoid liability for a portion of Eric
Gadsby's tuition costs because BCPS failed to conmply with Mary-

| and' s | aws and regul ati ons governing rei nbursenent of private
school tuition under |IDEA. As noted above, in Carter, the Suprene
Court held that the parents' failure in that case to select a
private pro-

gram that had been approved by the State was not itself a bar to
t he

parents' bid for rei nbursenent. See Carter, 510 U.S. at 14. Accord-
ing to the Court, it would be ironic to forbid parents from
educati ng

their child at a private school that provides an appropriate
educati on

5 In addition to their argunent that MSDE is liable for
r ei mbur sement

costs of Eric's Forman School tuition because it failed to provide
Eric

with a free appropriate public education, the Gadsbys al so argue
t hat

Maryl and' s i nteragency revi ew process for out-of-state residenti al
pl ace-

ments vi ol at es | DEA by causi ng undue delay i n the i npl enentati on of
a child s proposed IEP. As support, the Gadsbys cite Evans v.
Evans, 818

F. Supp. 1215 (N.D. Ind. 1993), in which the court held that the
St ate of

I ndi ana's process for approving proposed |EPs involving the
resi denti al

pl acenent of children under |DEA violated |DEA because of its
conse-

guenti al delays in the inplenentation of the proposed | EP. See id.
at

1223. The Evans court, however, noted that | ndiana' s revi ewprocess
resulted in average del ays of 160 to 200 days fromthe date of the
devel -

opnent of the IEP and, thus, violated 34 C. F.R 8§ 300.342(b)(2),
whi ch

requires that the IEP be inplenmented "as soon as possible”
follow ng the

devel opnent, review, or revision of the child' s IEP. See 34 C. F. R
88 300.342(b)(2), 300.343(a). The Gadsbys have submtted no
evi dence



of delays caused by Maryland' s interagency review process for
out - of -

state residential placenents, nor did this process interfere with
t he inple-

mentation of Eric's | EP because there was never a proposed | EP for
Eric

recomrendi ng an out-of-state residential placenent. Because the
Gads-

bys have failed to show that Maryland's review process for
out-of -state

resi dential placenents under | DEA causes undue del ays in the inple-

mentati on of proposed |IEPs, their challenge to that process as
viol ative
of | DEA nust fail
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sinmply because that school had not been approved by the state
school

systemthat failed to provide a free appropriate public education
in the

first place. 1d.

By definition, the wunilateral placenent of a child in an
out-of -state

private program by a parent does not conply with Maryl and' s
approval requirements. See MD. CODE ANN., EDUC. § 8-409(c); MD.
ANN. CCDE art. 49D, 88 16, 19. Nevertheless, under Carter, if the
Gadsbys neet the requirenents for rei nmbursement of private schoo
tuition under Burlington and Carter, neither the Gadsbys' failure
nor

BCPS's failure to obtain prior approval from MSDE for the place-
ment woul d automatically bar an award of reinbursenent against
VSDE.

5.

Finally, we address the question of when an SEA, as opposed to
an LEA, may be held |liable for the rei mbursenent costs of achild's
private school tuition, where the parents or guardi ans of the child
are

entitled to rei mbursement under Burlington and Carter. The Gadsbys
assert that an SEA may under any circunstance be held |iabl e where
a disabled child is not provided with a free appropriate public
educa-

tion and the parents unilaterally place the child in a private
program

VMSDE ar gues, however, that because the LEA has the duty to
develop an IEP for each child, only the LEA is liable for
r ei mbur se-

ment costs where it fails to fulfill that duty.

Because the renmedy of reinbursenment for private school tuition is
an equi tabl e renedy i nposed at the discretion of the district court
and

held to be appropriate by the Suprene Court in Burlington and
Carter, as noted above, thereis no statutory | anguage specifically
aut hori zi ng such a renmedy, nuch | ess desi gnati ng what gover nnent al
entity nmust pay the costs of reinbursenment and when. Therefore, we
"must exam ne the statute as a whol e, giving due wei ght to design
structure, and purpose as well as to aggregate |anguage."
O Connel I,

79 F.3d at 176.

As set forth above, Congress carefully delineated responsibilities
under | DEA, delegating specific duties to the SEA and specific
duties

to the LEA, while placing ultimate responsibility for conpliance
with
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the SEA. Wthin this schene, the SEA has supervi sory authority and
i s responsi ble, for exanple, for adm nistering federal |DEA funds
and

establ i shing policies and procedures to ensure |ocal conpliance
with

| DEA. See 20 U.S.C. 8§ 1413. To receive federal funds, the SEA nust
submt a state planto the Secretary of Education setting forthits
pr o-

grans for conpliance wth | DEA. See id.§ 1413(a). By contrast, the
LEA applies to the SEA for |IDEA funds, and the LEA is responsible
for the direct provision of services under |DEA, including the
devel -

opnment of an | EP for each di sabl ed student. See 20 U.S.C. § 1414.
I n

addition to these provisions designating certain duties as the SEAs
and certain duties as the LEAs, Congress included a stop-gap nea-
sure, under which the SEA is ultimtely responsible for non-
conpliance with IDEA. See 20 U.S.C. § 1414(d)(1).

Congress al so included a conprehensive set of procedural safe-
guards that nust be foll owed by each agency i nvol ved in the inple-
ment ati on of | DEA' s substantive provisions. See 20 U. S.C. § 1415.
These saf eguards i ncl ude the parents' right toprior witten notice
of

decisions affecting their child s IEP and the opportunity for a
heari ng

to resolve any conplaints parents may have with regard to such
deci -

sions. See id. 88 1415(b)(1), 1415(b)(2), 1415(c).

In contrast to these very specific provisions delineating each

agen-
cy's responsibilities wunder |IDEA and providing for <certain
procedura

saf eguards, | DEA' s renedi al provision sinply provides that the dis-
trict court has the authority to "grant such relief as the court
deter-

mnes is appropriate.” 20 U.S.C. 8§ 1415(e)(2). As the Suprene Court
has recogni zed, this |anguage "confers broad discretion on the
court.”

Burlington, 471 U. S. at 369.

There is nothing in either the | anguage or the structure of |DEA
that limts the district court's authority to award rei nbur senment
costs

against the SEA, the LEA, or both in any particular case. By
contrast,

both t he | anguage and the structure of | DEA suggest that either or
both entities may be held liable for the failure to provide a free
appr o-

priate public education, as the district court deens appropriate
after

considering all relevant factors. See Carter, 510 U S. at 16




("Courts
fashi oni ng discretionary equitable relief under | DEA nust consi der
all relevant factors . ")
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One rel evant factor to be considered by the district court in fash-
ioning relief istherelative responsibility of each agency for the
ul ti -

mate failure to provide a child with a free appropriate public
education. It may well be the case that in sone instances it woul d
be

unfair to hold the SEA |iable for reinbursenent costs of private
school tuition, where the LEA was primarily responsible for the
fail -

ure. On the other hand, there may be cases in which it would be
unfair

to hold the LEA |liable for costs, where, for exanple, there was no
appropriate facility within the LEA's jurisdiction for the child
and the

SEA failed to provide an alternative.

Anot her rel evant factor that the district court may consi der, once
it determ nes that reinbursenent costs should be awarded, is "the
appropriate and reasonabl e | evel of reinbursenent that should be

required.” Carter, 510 U.S. at 16. Adistrict court may deci de, for

exanpl e, that the costs of the particular private school education
wer e

unreasonabl e or inappropriate, given the circunstances. In that

case,

the district court is free to award only those costs that the
di strict

court deens are reasonable. In any event, it is the district

court's role

in the first instance to weigh the equities in each case and
al l ocate

responsibility after considering all relevant factors.

We di sagree, then, both with MSDE, which asserts that an SEA can
never be held liable for an LEA's failure to devel op an | EP, and
with

t he Gadsbys, who assert that an SEA shoul d al ways be held liable
for

an LEA's failure to provide a free appropriate public education,
regardl ess of the particular circunstances of the case. |Instead, we
hold, in accordance with Burlington and Carter, that district
courts

have broad discretion in granting appropriate relief under | DEA.
Thi s

relief may include an award of reinbursenent of private schoo
tuition agai nst the SEA, the LEA, or both. This relief nmay only be
awar ded, however, after the district court considers all relevant
fac-

tors in fashioning appropriate equitable relief.

6.

Applying these principles to the facts of this case, we hold that
t he



district court erred when it held that MSDE could not be held
i abl e

in this case because its decision to return BCPS s application on
behal f of Eric inplicated only State | aw, not | DEA. As established

26



above, an SEA may be held |iable for the rei nbursenent of achild's
private school tuition under |DEA, even if state |aw requirenents
regardi ng the approval of the private placenent are not nmet. In
addi -

tion, an SEA may be held |iable for rei nbursenent costs, even where
the LEA fails to devel op an appropriate |EP for the child.

Because the district court erred in holding that MSDE coul d not be
hel d |iabl e under | DEA, we nust remand the case for the district
court

to determ ne what, if any, relief is appropriate. In so doing, the
di strict

court shoul d consider all relevant factors, including the relative
responsi bility of each agency involved in the failure to provide
Eric

with a free appropriate public education and, if the court
det er m nes

that the award of reinbursenent costs of Eric's Forman Schoo
tuition is appropriate, the reasonabl e | evel of rei nbursenent that
shoul d be awarded. W note that the district court is free to hold
VMSDE, BCPS, or both agencies liable as it deens appropriate after
considering all relevant factors. 6

C

The Gadshbys al so assert that MSDE violated IDEA's notice provi-
sions when it failed to notify the Gadsbys before effectively
denyi ng

BCPS' s rei nbursenent application on behalf of Eric. According to
t he Gadshys, this violation constituted an i ndependent deni al of a
free

appropriate public education to Eric on the part of MSDE, giving
ri se

to an obligation to reinburse the Gadsbys for the remai ni ng portion
of Eric's Forman School tuition for the 1993-94 school year. W
di s-

agr ee.

As set forth above, inadditiontoits substantive provisions, | DEA
contains an extensive set of procedural provisions designed to
ensure

t hat the parents or guardian of a child with a disability are both
noti -

6 W recogni ze, of course, that BCPS s liability islimted by its
settle-

ment with the Gadsbys. However, the district court may stil
determ ne

that BCPS is primarily, or even conpletely, responsible for the
costs of

Eric's Forman School tuition. In the event that the district court
deens

that the award of rei nbursenent costs is appropriate but that MSDE



shoul d not be responsible for those costs under the circunstances
of this
case, it is free to deny the Gadsbys relief agai nst MSDE.
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fied of decisions affecting their child and given an opportunity to
object to these decisions. See 20 U. S.C. § 1415. Anpbng t hese provi -

sions is a notice provision, requiring prior witten notice to
parents

whenever an agency proposes or refuses to initiate or change the
i den-

tification, evaluation, or educational placenent of the child or

t he pro-

vision of a free appropriate public educationto the child. See id.

8§ 1415(b)(1)(C). Under 34 C.F.R § 300.505, this notice nust

I ncl ude

an explanation of all procedural safeguards available to the
parents;

a description of the action proposed or refused by the agency; an
expl anation of why the agency proposes or refuses to take the
action;

a description of each eval uati on procedure, test, record, or report

used

by the agency as a basis for the proposal or refusal; and a
description

of any other factors that are relevant to the agency's proposal or

refusal. See 34 C.F. R 300.504 (1996).

We have previously held that the failure to conply with IDEA's
procedural requirenents, such as the notice provision, can be a
suffi-

cient basis for holding that a governnment entity has failed to
provi de

a free appropriate public education. Hall v. Vance County Bd. of
Educ., 774 F.2d 629, 635 (4th Cr. 1985). However, to the extent
t hat

the procedural violations did not actually interfere with the
provi si on

of a free appropriate public education, these violations are not
suffi -

cient to support a finding that an agency failed to provide a free
appropriate public education. See Tice v. Botetourt County Sch.

908 F.2d 1200, 1207 (4th Gr. 1990) (no reinbursenent for private
pl acenent where viol ati on of | DEA notice requirement did not affect

devel opnent of child s I EP or provision of free appropriate public
education); see also GD. v. Westnorel and Sch. Dist., 930 F. 2d 942,

949 (1st Cir. 1991) (no violation of notice requirenent where
par ent

recei ved copi es of nmeeting mnutes after neeting at which change in
pl acenent was deci ded where change was never inpl enented).

In this case, even if we accept the Gadsbys' argunent that MSDE s
refusal to consider BCPS s application for rei nbursenent on Eric's
behal f constituted a denial of that application, giving rise to
MSDE' s
obligation to give the Gadsbys prior notice of its decision, there
is no



evidence that the State's failureto notify the Gadsbys resulted in
any
interference with the provision of a free appropriate public

educati on
to Eric. The Gadsbys received a copy of MSDE' s letter to BCPS
within two weeks of its decision and al nbst one nonth before the
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next hearing on Eric's application, which was held before the LCC.
Because any violation of the notice provisions did not interfere
?%éhprovision of a free appropriate public educationto Eric, these
Yg?;pns cannot subject MSDE to liability for reinbursenent of
Egigaﬁ School tuition.

L1l

For the reasons set forth above, we vacate the district court's
ng?-in favor of MSDE and remand the matter to the district court

for
further proceedings consistent with this opinion.

VACATED AND REMANDED FOR FURTHER PROCEEDI NGS
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